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COMMENT
NAVIGATING THE GAP IN ACCESS TO CIVIL JUSTICE: AN
ALTERNATIVE TO A CIVIL GIDEON
By: Gregory R. Eyler*
INTRODUCTION
Although falling short of a right to counsel for low-income persons facing
civil issues, or "Civil Gideon"' as it is often called, the availability of legal
assistance through the use of well-trained non-lawyers is a concept rapidly
changing rent escrow and family courtrooms across the country. The New
York Court Navigator Program uses non-lawyers to help unrepresented
litigants in matters including landlord-tenant, debt collection, and small
claims.2 What began as a small pilot project within Brooklyn and the Bronx,
focusing on areas of law surrounding housing, has now successfully
expanded into various additional areas of law including consumer debt.
Likewise, the Washington State Limited License Legal Technician program
allows non-lawyer trained legal technicians to assist unrepresented litigants
in matters regarding family law including divorce and child custody.4 Using
one or both of these programs, which have already shown promise in
successfully assisting low-income pro se litigants at a more reasonable cost
than hiring a lawyer or relying on firms to donate pro bono hours, Maryland
could take a large step towards closing an ever-widening gap' in access to
justice.
* J.D. Graduate, 2018, University of Baltimore School of Law. I would like to thank
my faculty advisor, Claudia Diamond, the UB Navigator Project team led by Dr.
Michele Cotton, and the entire staff of University ofBaltimore Law Forum for their

hard work and skillful edits. Lastly, I would like to thank fellow 2018 graduate Tracy
Grisez for introducing me both to the topic and the UB Navigator Project team.
1 Stephen J. Cullen, Kelly A. Powers, The Last Huzzah for Civil Gideon, Md. B.J..

24,26 (November/December 2008).
2 New York State Unified Court System, CourtNavigatorProgram, NYCOURTS.GOV
(last updated Apr. 14, 2017),
https://www.nycourts.gov/courts/nyc/housing/rap.shtml.
' Bold Plansfor New York Courts, N.Y. TIMES (Feb. 20, 2015),
https://www.nytimes.com/2015/02/2 1/opinion/bold-plans-for-new-york-courts.html.
4 Gene Johnson, Washington experiments with more affordable legal advice, THE
SEATTLE TIMEs, http://www.seattletimes.com/seattle-news/washington-experimentswith-more-affordable-legal-advice (last updated Sept.2:42PM).
5 See Jed S. Rakoff, Why You Won't Get Your Day in Court, THE NEW YORK
REVIEW OF BOOKS (Nov. 24,
2016), http://www.nybooks.com/articles/2016/11/24/why-you-wont-get-your-day-incourt (stating nationally, pro se litigants are twice as likely to lose their home in
foreclosure hearings, and more than 50% less likely to receive a protective order
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Part I of this comment sets the stage for the need of additional resources
for pro se litigants in civil matters, highlighting the rippling effects of the
recession on the legal industry. It describes the programs in New York and
Washington State and how they function in conjunction with the already
established legal system. Part II focuses on the area of landlord-tenant law,
explaining the daunting uphill battle tenants face when dealing with
landlords and the court system. Finally, Part III addresses the feasibility of
these programs in the state of Maryland and the possible next steps that could
further reduce the gap in access to justice in landlord/tenant cases.
I.
A.

HISTORICAL DEVELOPMENT
The Economic Crisis

The economic recession that began in the latter part of 2007 was felt by
every individual and business entity, both in the United States and abroad. In
just two years, from December 2007-2009, the country saw a reduction in
payroll employment by 6.1% as well as total unemployment rates
approaching 10%.6 The number of individuals living below 200% of the
federal poverty line7 increased from roughly 30% to 33% by the end of
2009.'
This overall decrease in economic stability led to record high foreclosure
rates across the country.9 By the end of 2010, 2,871,891 properties had
foreclosing filings.10 With banks foreclosing more properties, the country
after surviving a domestic violence incident); See also Maryland Access to Justice

Commission, http://www.mdaccesstojustice.org (last visited, Feb. 8, 2017) (finding
Maryland meets only 20% of the demand for civil legal services).
6 Economic Policy Institute, The Great Recession, THE STATE OF WORKING
AMERICA, http://stateofworkingamerica.org/great-recession/job-loss (last accessed
Nov. 20, 2016).
' See Poverty Guidelines, U S. FEDERAL POVERTY GUIDELINES USED TO
DETERMINE FINANCIAL ELIGIBILITY FOR CERTAIN FEDERAL PROGRAMS,

OFFICE OF THE ASSISTANT SECRETARY FOR PLANNING AND
EVALUATING, https://aspe.hhs.gov/poverty-guidelines (calculating 200% of the
federal poverty income level, locate the income level for the desired family
household size and double the value).
8 POV-01. Age and Sex of All People, Family Members and Unrelated Individuals
Iterated by Income-to-Poverty Ratio and Race., U.S. CENSUS BUREAU, (last
updated Aug. 9, 2016), http://www.census.gov/data/tables/time-series/demo/incomepoverty/cps-pov/pov-01.html#partextimage_30.
9 Nearly 1.1 Million US. Propertieswith ForeclosureFilings in 2015, Down 3
PercentFrom 2014 to Nine-Year Low, REALTYTRAC (Jan. 12, 2016),

http://www.realtytrac.com/news/foreclosure-trends/realtytrac-2015-year-end-u-sforeclosure-market-report.
10 Id.

Navigating the Gap in Access to Civil Justice

2018]1

95

saw its largest leap in rental housing through 2005-2015." During this
12
period, nine million additional homes were classified as renter households.
With a larger percentage of individuals and families now renting instead
of purchasing a home, there is a greater number of possible disputes between
landlords and tenants." These additional conflicts result in a larger quantity
of complaints filed during the rentl4 and rent escrow15 docket. 16 A survey
conducted by the American Bar Association's ("ABA") coalition for justice
found that judges across the nation believe matters involving disputes
between landlords and tenants are one of the highest growing areas of
"

litigation.

The majority of all pro bono hours performed to support low income
individuals are donated by large legal firms." However, the recession
9
continues to affect all industries, including the legal profession.1 In 2008,
numerous law firm giants were forced to close their doors, reduce or
eliminate bonuses, and implement massive layoffs to offset the loss of
income due to the recession. 20 As a result, from 2009 onward, the amount of

" The State of the Nation's Housing 2016, JOINT CTR. FOR HOUSING STUD OF HARV.
U., (Jun. 22, 2016), http://www.jchs.harvard.edu/sites/jchs.harvard.edu/
files/jchs_2016_state of the nations housing_1owres. pdf (last visited Nov. 20,

2016).
12
Id
13 See Housing, MARYLAND

COURTS,

http://www.courts.state.md.us/legalhelp/housing.html (last visited Feb. 8, 2017)
(stating rent court usually involves situation in which a landlord believes the tenant
has not paid rent or has violated the lease, the landlord can take a number of legal
actions).
14

Id.

1 Id. (Rent escrow court usually involves situations in which tenant lives in a
property with certain defects or conditions (usually housing code violations)).
16 Report on the Survey ofJudges on the Impact of the Economic Downturn on
Representation in the Courts, A.B.A COALITION FOR JUST. (Jul. 12, 2010),
http://www.abajournal.com/files/Coalition-forJustice__Report on_Survey.pdf at 2

visited Nov. 20, 2016).
(last
17
Id.
1 Linda Klein, Report on the Survey ofJudges on the Impact of the Economic
Downturn on Representationin the Courts, ABA COALITION FOR JUSTICE (Jul. 12,

2010),
http://www.abajournal.com/files/Coalition-forJusticeReport on_Survey.pdf at 2.
19 Nathan Koppel, Recession Batters Law Firms, Triggering Layoffs, Closings, THE
WALL STREET JOURNAL,

http://www.wsj.com/articles/SB123292954232713979 (last

updated Jan. 26, 2009 at 11:59 PM).
20

Id.
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reported pro bono hours to the Pro Bono Institute has dropped by nearly fivehundred thousand per year.21 Courts nationwide have noted both an increase
in the number of cases filed and in the number of pro se litigants, while the
amount of pro bono hours donated continues to decline.22 As noted by the
judges taking part in the ABA survey, the influx of pro se litigants impedes
judicial economy and harms the litigants' ability to represent themselves.2 3
The judges believe that when all parties are represented, the system becomes
more just and more efficient.24 In order to achieve a system that optimizes
justness and efficiency, a few complicated questions must be answered. Do
individuals have a right to counsel in regard to civil matters? If the right to
Civil Gideon does exist, who should bear the burden of its cost?
B.

Civil Gideon

In its landmark decision, Gideon v. Wainwright, the Supreme Court of the
United States established a constitutional right to counsel in criminal felony
cases. 25 Since this decision, numerous organizations, as well as the ABA,
have been advocating for a Civil Gideon, hoping to extend the right of
guaranteed representation to those involved in civil cases.2 6 However, as
time has progressed, the courts have found no such right at either the federal
or state level.27
Because no such right has been found, "[t]here is growing concern among
state judges and legislators about the widespread inability of low income
people to obtain counsel in civil cases." 2 8 As early as 2006, the ABA voiced
its concerns by unanimously approving a recommendation stating that:
The American Bar Association urges federal, state,
governments to provide legal counsel as a matter of
expense to low income persons in those categories
proceedings where basic human needs are at stake,

and territorial
right at public
of adversarial
such as those

Pro Bono Institute, Report on the Law Firm Pro Bono Challenge,
http://www.probonoinst.org/wpps/wp-content/uploads/2014-Challenge-Reportl.pdf
at 5 (last visited Nov. 20, 2016).
22 See Report on the Survey, supra
note 16 at 3.
2 3 Id.
24
Id. at 15.
21

25

Gideon v. Wainwright, 372 U.S. 335, 344 (1963).

The Last Huzzah, supra note 1, at 24.
27 See Lassiter v. Dep't of Soc. Servs. ofDurham
Cty., N. C., 452 U.S. 18, 25 (1981);
Touzeau v. Deffinbaugh, 394 Md. 654, 676, 907 A.2d 807, 820 (2006).
28 Laura K. Abel, A Right to Counsel in Civil
Cases:Lessons From Gideon v.
Wainwright, 15 TEMP. POL. & Civ. RTS. L. REv. 527, 534 (2006).
26
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involving shelter, sustenance, safety, health or child custody, as
determined by each jurisdiction.29
Although the court system recognizes a problem, it has declared that an
absolute right is not a remedy. 30 Acknowledging that a constitutional right to
Civil Gideon is not on the horizon, some states have decided to take matters
into their own hands to address the lack of legal assistance for indigent
individuals.
The New York City NavigatorProgram

C.

The Navigator Program was launched in March of 2014 after gaining the
support of the chief administrative judge of the New York State court system
as well as the presiding justices of the Appellate Division.3 1 The program
uses a volunteer model that provides qualified non-lawyers, labeled
"navigators," who assist unrepresented litigants in mainly consumer credit
and housing matters. 32
The navigators are divided into a two-level system. 33 The first level
consists of mostly undergraduate student volunteers trained by the Access to
Justice court staff.34 The second level of navigators are comprised of mainly
social and case workers from the non-profit University Settlement.
Regardless of their assigned level, the navigators receive a three-hour
seminar as well as a training manual.36 The training provides a navigator
with information on how a court system works, including an overview of
civil and housing court, along with the basics of consumer debt cases and

29 AMERICAN BAR ASSOCIATION, TASK FORCE ON ACCESS TO CIVIL JUSTICE, H.D.

Doc. No. 112A, at 1 (2006).
30 The Last Huzzah, supranote 1, at 24.
31 A. Gail Prudenti, Administrative Order of the ChiefAdministrativeJudge (Feb. 11,

2014), https://www.nycourts.gov/courts/nyc/SSI/pdfs/AO-

42

-14.pdf (last visited

Dec. 31, 2016).
32

Id

33 Committee on Nonlawyers and the Justice Gap, NavigatorSnapshot Report:

December 2014, NEw YORKLA WJOURNAL,
http://nylawyer.nylj.com/adgifs/decisionsl5/022415report.pdf (last visited Dec. 31,

2016).
34 d
35 Id.
36 New York Unified State Court System, Prospective Court Navigators,
www.NYCOURTS.GOV,

https://www.nycourts.gov/courts/nyc/housing/rap-prospective.shtml (last visited

Feb. 9, 2017).
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nonpayment proceedings.37 Not only does the training provide a navigator
with information in regard to the court system, it also helps develop their
interviewing and communication skills in conjunction with learning how to
use the "do-it-yourself' computer programs that the pro se litigants normally
have access to.3 8
The administrative order, establishing the Navigator Program, allows the
navigator to do a variety of tasks both in and out of the courtroom and at all
stages of the pro se litigant's judicial experience. 3 9 The navigator can utilize
their training by informing the unrepresented party about, and assisting in,
the completion of court-designed and court-approved "do-it-yourself' form
documents.40
If the navigator believes that the pro se client may need
additional legal information or the assistance of an attorney, they may assist
the unrepresented party through Law Help.41 If the unrepresented party has
in their possession documents necessary for their trial, a navigator may assist
in the collection and organization of the paperwork to promote judicial
efficiency. 42 The navigator may also accompany the unrepresented party
during both hallway negotiations with opposing counsel or conferences with
the judge.43 The navigator is able to provide the unrepresented party with
helpful information including the scheduling of court proceedings as well as
the availability of court services such as interpreters." If the judge allows it,
a navigator is even authorized to answer factual questions posed by the
court.45 The order also establishes a "catch all" of sorts by stating the
navigator may "provide such other non-legal information and perform such
other non-legal services as the court may direct". 4 6
Because navigators are not licensed attorneys, they are forbidden from
providing litigants with legal advice, legal representation, or counseling.47
Navigators cannot represent or purport to represent a pro se litigant in court
or during any negotiations. 4 8 Navigators may not execute, serve, or file any
documents with the court on behalf of the pro se litigant and may not address
the court unless spoken to first and invited to respond by the judge.49 In

37
38

Id.
Id.

39 Id.
40
41

Id.

See New York State Unified Court System, supranote 36.
Id.
4 Id.
45 Id.
46 Id.
47 New York Unified State Court System, supranote 36.
48 Id.
42

43

49

Id.
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essence, the navigator must not perform any service that constitutes the
practice of law.5 o
Preliminary results from litigants accompanied by navigators showed
positive results." Of the sixty-one completed questionnaires by litigants who
were accompanied by navigators during the first year of the program, all
agreed that the navigators were helpful, courteous, and understood their
questions.5 2 In addition, fifty-two of the sixty-one strongly agreed that the
navigators were able to answer their questions as well as aid them in
understanding what was occurring in their case.53
The presiding judges in district court on the rent docket during the pilot
program described the navigators as being polite and helpful, especially
noting that there was never a single occurrence of a navigator overstepping
their role or speaking out in the courtroom5 4 Although the judges noted that
level-two navigators were more effective in their capacity as navigators, they
recognized that litigants being accompanied by level-one navigators seemed
to be less anxious, more relaxed, and better capable to relay the important
facts and details to the judge in charge.
When looking into the data from the Housing Court specifically, a key
distinguishing factor was both the variety and quantity of defenses litigants
56 In a sample of one
raised when they had a navigator assisting thent
hundred cases, fifty where the litigant was pro se and fifty where the litigant
was receiving assistance, the average number of defenses raised were 1.3 and
4.1 respectively. 5 7 In addition, eight of the possible defenses on a list
provided to all litigants by the Housing Court were raised only when the
litigant was receiving assistance by a navigator.
The study concludes that the Navigator Program has shown tangible
59
It
benefits to both the judicial system and the litigants it serves to assist.
coupled
training,
notes that with continued support, additional education and
with the superior supervision that will surely come as the program ages, the
benefits will continue to grow and expand.' Only time will tell whether
legal assistance based solely on the use of volunteers, many of whom are
undergraduate students, is sufficient to provide quality support and close the
gap of access to justice. Recognizing these issues, Washington State has
Id.
" See Committee on Non-lawyers and the Justice Gap, supra note 33.
50

5

id.
Id. at 7.

54

Id. at 9.

5s
56

Id.

52

id
5 See Committee on Nonlawyers and the Justice Gap, supra note 33.
" Id. at 11-12.
59
Id. at 12.
60 Id.

100

University of Baltimore Law Forum

[Vol. 48.2

developed a program that goes a step further than volunteerism and
incorporates a formal licensed career aimed at making access to justice more
affordable.
D.

The Washington State Limited License Legal Technicians (LLLT)
Program

Unlike the volunteer based system of New York, the Washington State
LLLT program allows individuals to become licensed to assist litigants in
certain areas of law for a fee.61 To become licensed,62 an individual must (1)
pass an examination, (2) acquire 3,000 hours of substantive law-related work
under the direct supervision of a licensed lawyer, (3) pay an annual license
fee, and (4) be capable of proving their ability to respond to damages
resulting from their acts or omissions during their services.
Much like a navigator, an LLLT may assist the litigant with self-help
materials, obtain relevant facts, and assist the litigant in organizing
documents; however, an LLLT can go much further in scope of assistance by
explaining the relevancy of the facts, documents, and proceedings to the
litigant." In addition, the LLLT can perform legal research for the litigant as
well as draft legal documents and letters with the caveat that they be
reviewed by a licensed lawyer.
Washington State chose to focus its program around "Domestic
Relations," thereby allowing LLLTs to render legal services in regard to (1)
child support modification actions, (2) dissolution actions, (3) some domestic
violence actions, (4) legal separation actions, (5) pre-approved parenting plan
modifications, (6) parenting and support actions, (7) paternity actions, and
(8) some relocation actions. 66 Recognizing that a growing number of lowincome individuals were requiring the service of pro bono attorneys and that
family law lawyers were needed for the lion's share of pro bono work, the
Supreme Court of Washington State sought to create a program that
alleviated the stress of all parties involved.67
In March of 2017, the National Center for State Courts and the American
Bar Foundation released their preliminary evaluation of the Washington

61

Washington Courts, APR-28, WWW.COURTS.WA.GOV,

https://www.courts.wa.gov/court-rules/?fa=court-rules.display&group=ga&set-AP
R&ruleid=gaapr28.
62

Id.

63

Id.

Id.
Id.
66 Id.
64
65

APR28.Limited Practice Rule for Limited License Legal Technicians, 2 Wash.
Prac., Rules Practice APR 28 (7th ed., 2017).
67

2018]1

Navigating the Gap in Access to Civil Justice

101

The evaluation
State Limited License Legal Technician Program."
assistance and
competent
provided
LLLTs
the
found
clients
concluded that
the
throughout
confusion
and
fear,
stress,
reduced their clients' overall
69 Further, the clients that utilized the services of the LLLTs
process.
believed their legal outcome was improved. 0
However, the success has come at a price, as both the regulatory and law
school business models require significant subsidies to continue operation.n
With the limited availability of enrollment, the fees generated by LLLTs do
72
The
not currently provide enough revenue to cover the overall costs.
"an
is
program
LLLT
the
authors concluded their evaluation by stating
innovative way to extend affordable legal services to a potentially large
segment of the public that cannot afford traditional lawyers," and encouraged
the program to be replicated in other states as a means to improve access to
-73
justice.
II.

MARYLAND'S ACCESS TO JUSTICE ISSUES

Nearly one million potential pro bono cases nationally are turned away by
74
organizations every year due to a lack of funding. The 2015 census data
found 13.5% of Americans were below the federal poverty line.75 In
Maryland, that number was slightly smaller at 9.7%.76 However, Maryland's

Thomas M. Clarke & Rebecca L. Sandefur, Preliminary Evaluation of the
Washington State Limited License Legal Technical Program, American Bar
Foundation (Mar. 2017),
http://www.americanbarfoundation.org/uploads/cms/documents/preliminary-evaluati
2
onofthewashington-statelimitedlicenselegal technician-program.03 117.pdf
68

69 Id.
71

Id.
Id.

72

Id.

70

73 Id.

74 Legal Services Corp., Documenting the Justice Gap in America, LEGAL SERV.

CORP. (Sept. 2009),
http://www.1sc.gov/sites/default/files/LSC/pdfs/documenting-the-justicegap-in-am
erica 2009.pdf ("Data was collected only from LSC-funded programs. The count
does not include people who may have sought help unsuccessfully from other
programs. This limitation is particularly significant in a few states and grantee
service areas where intake is not primarily performed by the LSC grantees, which
could consequently count only a small percentage of the total number of persons
who were turned down for service").

" Income and Poverty in the United States: 2015, U.S. CENSUS BUREAU (2016),

https://www.census.gov/library/publications/ 2 016/demo/p60-256.html).
76

QuickFactsBaltimore, City, Maryland, U.S. CENSUS BUREAU,
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more urban areas, such as Baltimore City, had a staggering average poverty
rate of 23.7%.77 Maryland, for 2015, had a 33.2% rate of occupation from
renters for all occupied housing units.7 ' Maryland renters faced a median
gross rent 7 9 of $1,230 per month.80 For 42% of these rental households, over
35% of their income is spent towards paying rental costs.81 However, when a
tenant is forced into rent court for failing to pay rent, the tenant faces a
difficult decision of either representing themselves or somehow affording an
ever rising attorney fee. 82
A.

Tension Between the Landlords and Tenants

The State of Maryland has taken actions to ensure that landlords repair
and eliminate conditions and defects that constitute, or will constitute if not
promptly corrected, a serious and substantial threat to the life, health, or
safety of occupants.8 3 If such a condition exists, § 8-211 of the Maryland
Property Code provides steps the tenant must take to ensure a legal remedy
be available.84 First, the tenant must put the landlord on notice by way of (1)
written communication through certified mail listing the conditions or
defects, (2) through actual notice of the conditions or defects, or (3) through
a notice provided by an appropriate governmental body. From the time in
which the landlord receives their notice, they have a reasonable time in
http://www.census.gov/quickfacts/table/IPE120215/2404000,24(lastvisited Jan. 04,
2016).
n Id.
' American Fact Finder, DPO4: Selected Housing Characteristics2011-2015
American Community Survey 5-Year Estimates, U.S. CensusBureau,
http://factfinder.census.gov/faces/nav/jsf/pages/index.xhtml.(Select "Advanced
Search, then type "DP04:Selected Housing Characteristics:2012" in the topic
name then type "Maryland"under State, then click "Go", select "Show Table').
79

"Median Gross Rent, U.S. CENSUS BUREAU,
https://www.census.gov/quickfacts/fact/note/US/HSG860216 (last visited Feb. 22,
2018) ("The U.S. Census Bureau defines gross rent as the contract rent plus the
estimated average monthly cost of utilities (electricity, gas, and water and sewer) and
fuels (oil, coal, kerosene, wood, etc.) if these are paid by the renter (or paid for the
renter by someone else). Gross rent is intended to eliminate differentials that result
from varying practices with respect to the inclusion of utilities and fuels as part of
the rental payment. The estimated costs of water and sewer, and fuels are reported on
a 12-month basis but are converted to monthly figures for the tabulations").
80 U.S. CENSUS BUREAU, supra note 8.
8 AMERICAN FACT FINDER, supra note 79.
82 J. Rakoff, supra note 5.
83 MD. CODE ANN., REAL PROP. § 8-211
(West 2015).
84

id.

85

Id.
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which to correct, if true, the asserted conditions or defects.86 Although the
landlord has a reasonable amount of time, it is noted that anything in excess
of thirty days has a rebuttable presumption to be unreasonable.8 7 Lastly,
either affirmatively or defensively, after the above two elements have been
met, a tenant may finally bring action of rent escrow.88
The largest problem with the procedure outlined above is that tenants,
especially those with low income, are simply uninformed of their rights and
defenses.89 Without a representative to assist a tenant in finding or
understanding all of the defenses available to them, many tenants are
unaware that they can defend themselves against eviction.9 Both tenants
and landlords are permitted to have non-lawyer representation in court. 91
Whereas the landlord's representation is not restricted, a tenant's non-lawyer
must be (1) a law student practicing in a clinical law program at an
accredited law school with the in-court supervision of a faculty member, or
(2) an employee of certain types of non-profit organizations who has training
and is supervised by a lawyer. 9 2
This results in most landlords being able to be represented by property
agents. 93 Landlords therefore can have a non-lawyer representative that
usually is more economical than retaining a lawyer and still obtain beneficial
knowledge and experience of rent and rent escrow court procedures. 9 4
B.

Tension Between the Courts and Tenants

86Id

87

id.

88

Id.
See generally Michael Ricciardelli, Research Shows Tenants Don't Know Their

89

Rights, SETON HALL UNIVERSITY (Oct. 2016),
https://www.shu.edu/news/researchshows-tenants-dont-know-rights.cfin (Authors of
study found that of 40,000 cases, only 80 (.2%) of tenants asserted a breach of the
implied warranty of habitability).
90 Jean Marbella, Legal Aid: Despite Errors in Complaints, Landlords Win Rent
Cases, WWW.BALTIMORESUN.COM (Sept. 21, 2016),
http://www.baltimoresun.com/news/maryland/bs-md-evictions-legal-aid-20160920story.html (last visited Oct. 28, 2016).
9' MD. CODE ANN., Bus. Occ. & PROF. § 10-206 (West 2017).
92 Id.
9 See generally Rent Escrow: When the LandlordFails to Make Repairs, THE
PEOPLE'S LAW LIBRARY (Nov. 2016), https://www.peoples-law.org/rent-escrowwhen-landlord-fails-make-repairs.
94 Id.
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All of the individuals and families behind these statistics deserve and are
constitutionally mandated the right to due process. 95 This includes both
timely and adequate notice prior to an action proceeding against the party in
court and an opportunity to be heard.96 Maryland has taken steps to protect
the right to secure housing by preventing the use of self-help evictions in
rental housing as well as requiring that landlords obtain a warrant issued by a
court that can only be executed by a sheriff or constable prior to eviction. 97
As Justice Thurgood Marshall of the Supreme Court of the United States
wrote,
A landlord-tenant dispute, like any other lawsuit, cannot be resolved
with due process of law unless both parties have had a fair
opportunity to present their cases. Our courts were never intended to
serve as rubber stamps for landlords seeking to evict their tenants,
but rather to see that justice be done before a man is evicted from his
home.98
Therefore, it falls upon the courts to ensure that every tenant is given their
due process and a fair trial before being evicted from their dwelling.
However, according to a Maryland Legal Aid study released in 2016,
172,635 failure to pay rent ("FTPR") cases in 2012 had at least one type of
error. 99 Using a sample of 1,380 FTPR cases from all twelve of Maryland's
judicial districts, researchers analyzed the complaint and audio recordings for
each case." The largest issue, representing at least 17.5% of the cases, was
that an incorrect outcome, based on current Maryland law, occurred.' 0 1 The
report found that in 15.5% of complaints, the landlord failed to satisfy at
least one of the legal obligations required in order to make a basic case for
judgment and eviction.102 One such requirement was the use of a proper
complaint form.10 3 In May of 2011, the Maryland Court of Appeals decided
McDaniel v. Baranowski, where the court held that landlords who fail to
95 Goldberg v. Kelly, 397 U.S. 254, 267, 90 S. Ct. 1011, 1020, 25 L. Ed. 2d 287

(1970).
Id.

96

97 MD. CODE ANN., REAL PROP.

§ 8-216 (West 2013).

Pernellv. SouthallRealty, 416 U.S. 363, 385, 94 S. Ct. 1723, 1734, 40 L. Ed. 2d
198 (1974).

98

99 Maryland Legal Aid, Human Rights in Maryland's Rent Courts: A Statistical
Study, WWW.MDLAB.ORG (Sept. 8, 2016), http://www.mdlab.org/wpcontent/uploads/MDLegalAidRentCourtStudyRelease-Date-9-8-16.pdf
1
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101 Id.
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possess a current license to operate the premises as mandated by county code
are not entitled to utilize the summary ejectment procedures of the court."
The Legal Aid study found that despite the ruling in McDaniel, outdated
failure to pay rent forms that omitted inquiry into whether the landlords had
valid licenses were accepted and used to evict tenants.105
Furthermore, the judges failed to determine if the landlord met their
burden of proof and if the legal requirements to obtain a judgment were
met.10 These inactions led to 95,275 deficient complaints that still resulted
in default judgments against the tenants. 107 In addition to insufficient
complaints, the study found that in 8.5% of cases, the tenant was not
provided with adequate notice of legal claims or given an opportunity to be
heard, stripping them of their right to due process.108 Despite the lack of
proper notice, 52,232 default judgments were still entered against these
tenants. 1
C.

Societal Costs

When families lose their homes, they also often lose their sense of selfworth and dignity. Unfortunately, being homeless also leaves individuals
more susceptible to mental health issues due to stress, communicable
diseases from shared living spaces and shelters, malnutrition, weather
exposure, and violence. 110 However, it is not just the adults who suffer;
children who become homeless are more likely to develop a learning
disability, have to repeat a grade, or be suspended from school."' Homeless
children are also more susceptible to experiencing hunger which can lead to
reduced physical, social, emotional, and cognitive development.112
Homelessness also often has negative economic costs that the community
must bear. 1 13 The number of homeless people is on the rise; a sampling
104

McDaniel, 419 Md. 560, 563, 19 A.3d 927, 929 (2011).

"o Maryland Legal Aid, supra note 100.
107 1id.
10 8
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1Id.
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"Homelessness & Health: What's the Connection?NAT'L HEALTH CARE FOR THE
HOMELESS COUNCIL (June 2011), http://www.nhchc.org/wp-content/
uploads/2011/09/Hln_healthfactsheetCJanl 0.pdf.
.'Effects of Poverty, Hunger andHomelessness on Children and Youth, AMERICAN
http://www.apa.org/pi/families/poverty.aspx.

PHYSIOLOGICAL ASSOCIATION,
112Id

Overview ofHomelessness and Homeless Services in Maryland, DEPARTMENT OF
LEGISLATIVE SERVICES (Sept. 2015),
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http://dls.state.md.us/data/polanasubare/polanasubareheaandhumser/Overview-ofHomelessness-and-Homeless-Services-in-Maryland.pdf.
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taken in Baltimore City in 2015 placed the number of unsheltered individuals
up 14% from 2013 counts. 114 In addition, the number of sheltered persons
also increased by 5% since 2013.115
III.

A.

SOLUTION

Adoption of a NavigatorProgram Pilot in Baltimore City

Given the issues surrounding Maryland's rent and rent escrow courts, not
only would an adoption of a Navigator Program benefit judicial efficiency,
but it would also increase the protection of rights for tenants facing
eviction.11 6 Using the New York program as a guide, Maryland has access to
an already vetted and highly praised framework to incorporate into a pilot
program.117 Taking into consideration Baltimore City's relatively high rate
of renters in low-income situations"' in conjunction with its geographical
proximity to both of the accredited law schools within the state, it would
serve as an ideal location for a pilot."'9
Maryland navigators could assist individuals by informing litigants about
free legal assistance for which they may be eligible, as well as assisting in
the utilization of self-help assistance and materials both provided by the
court system and available online. 120 They could also be proactive by
gathering information about the litigant's situation, and if the situation
warrants such action, suggesting the litigant seek advice or representation
from a pro bono attorney.12 1
Before a proceeding, a navigator may provide scripted definitions of court
processes including the general remedies and defenses available to persons in
rent and rent escrow court. A navigator may also define the elements that

Baltimore City: 2015 Point-in-Time Count & Housing Inventory Count Results,
(July. 2015), http://humanservices.baltimorecity.gov/sites/default/files/2015%20PITHIC%20Results%20Webinar.pdf.
114

MAYOR'S OFFICE OF HUMAN SERVICES

115

Id.

See Committee on Nonlawyers and the Justice Gap, supranote 33.
Victor Li, Use of nonlawyers to help litigants navigate NYC housing court has
been a success, ABF study finds, ABA JOURNAL (Dec. 2016),
http://www.abajoumal.com/news/article/use ofnonlawyers-to helplitigants-navigate-nyc-housing-court hasbeen_a_.
118 See U.S. CENSUS BUREAU, supra note
76.
116

117

"'Both the University of Baltimore School of Law and the University of Maryland
School of Law reside within Baltimore City limits.
120 Memorandum from University of Baltimore Working Group on Legal Assistance
Alternatives on Navigator Pilot Project (April 2, 2017) (on file with author).
121
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must be shown to successfully argue each defense, and assist the litigant with
the completion of court petitions or other court provided forms. 122
The navigator will provide general descriptions of the roles of the clerks,
judges, housing inspectors, landlord, and landlord agents if applicable and
inform the litigant generally of common issues that arise during court and
how they are typically handled. 12 3 The navigator will accompany the litigant
during proceedings by assisting with the organization and submission of any
document requested by the judge, including note taking, and if needed,
further accompany the litigant during any hallway negotiations with
opposing attorney, landlord, or landlord representative. 12 4
Most importantly, the navigator shall ensure understanding of and
compliance with any court order or settlement agreement. This could include
providing information as to follow-up steps, including reinsertion, how to
restore the case to the court calendar by motion, and reminding the litigant of
any future court date. 125
Much like the New York program, there will be precautions put in place
to ensure that a navigator's actions do not cross the threshold into legal
advice. 126 With that in mind, a navigator under the Maryland program would
be prohibited from (1) providing professional advice about one's legal
situation, (2) suggesting a course of action based on an interpretation of the
law, (3) directly representing the litigant, (4) discussing or assisting the
litigant with legal matters unrelated to rent or rent escrow cases, (5) charging
or collecting a fee or gift in exchange for services. 127
i.

Implementation of the NavigatorProgram

A pilot program similar to the New York Navigator Program has already
garnered favor in the Maryland Judiciary. 12 8 The recommendation calls for
an evaluation period to determine the potential applicability of the program
with state wide implementation being the ultimate goal. 129
The program is currently staffed by twenty-five students of the University
of Baltimore's undergraduate and graduate schools. Recalling the criticisms
of the New York program in regard to training, the Baltimore program
ensures that training exceeds a few hours and a manual. With that in mind,
Id.
Id.
124 Id.
125 Id
122

1 23

Memorandum from University of Baltimore Working Group on Legal Assistance
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126
127

128

Id.
See District Court of Maryland of Baltimore City, Rent Court Summer Work

Report (Dec. 2016).
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participants of the Baltimore Navigator pilot are required to watch a series of
informational online lessons that highlight typical scenarios they would
encounter in rent and rent escrow court, and are further required to pass a
comprehension quiz following each lesson. Only when the participant has
successfully completed each video and accompanying quiz are they allowed
to move on to the next step in their training.
The successful navigators-to-be then spend a half-day in the courthouse
for orientation and observation of the rent and rent escrow docket. Utilizing
their knowledge gained from the previous phase of training, the students then
gain an understanding of how they as navigators can assist the pro se litigant
and have the opportunity to see how the legal process works first-hand.
The final training implementation will require the hopeful navigator to
participate in a supervised simulation, including role-playing, so that they
can incorporate the information they have acquired both from the video
lessons and their observations of court proceedings before assisting their very
first renter.
The working group has been successfully operating since the 2017 fall
semester. With the assistance of the self-help center run by the Legal Aid
Bureau and offices run by Public Justice Center, the navigator will be able to
assist pro se litigants already present at the courthouse and refer more
complex situations to the Pro Bono Resource Center of Maryland.
B.

Possible Expansion into an LLLT Program

Maryland would be in a prime position while implementing the Navigator
pilot to monitor the progress of the LLLT program in Washington State. Not
only would the program create an additional source of revenue for
individuals who would seek technician licenses, but the fees collected and
resulting economic boost that goes with job creation could benefit the
community in which the technicians serve. Other potential benefits would be
realized in increased revenues for Maryland law schools that choose to offer
the program. Many law schools are struggling and only beginning to recover
from the ripples of the economic recession and an additional source of
students could be very beneficial to these institutions. 130
C.

Possible Criticisms of the Navigatorand LLLT Programs

Mark Hansen, As law school enrollment drops, experts disagree on whether the
bottom is in sight, ABA JOURNAL (Dec. 2015),
130

http://www.abajournal.com/magazine/article/aslawschoolenrollmentdropsexpe
rtsdisagree on whetherthe bottom (After peaking in 2010, ABA accredited law
schools faced four years straight of decreased enrollment).
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One of the largest issues opponents of non-lawyer service programs have
is a charge of unauthorized practice of law. 13 1 However, it is often hard to
define what the practice of law actually entails. 132 Through the years, it has
been described rather circularly, 133 overbroad, 1 34 or far too narrow,135 as to

include tasks that non-lawyer individuals have been permitted to perform for
years. This comment does not take the position that the goals the regulation
surrounding unauthorized practice of law strives to maintain are invalid, but
rather outdated.
When reviewing the intent of the governing language, the reader must
remember that the regulation is intended to benefit the public. 13 6 Prohibitions
should be reasonable to increase access to justice and protect the
consumer.13 7 Regulation does not need to be a zero sum game; an
intermediate category of tasks that was originally handled exclusively by
barred attorneys can be opened to skilled and educated non-lawyers. 138 With
a greater access to higher education, individuals may be better equipped to
provide informational services than they were when the rules were originally
developed. 13 9 With the rapid advancements of technology, software can be
developed that allows for easier completion of court forms and other dataentry-focused documents, that a non-lawyer could assist a pro se litigant with

13'

See Cardinalv. Merrill Lynch Realty/Burnet, Inc., 433 N.W.2d 864, 867 (Minn.

1988) (finding that the practice of law is what lawyers do every day in their
practice).
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Id.
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ABA, Task Force on the Model Definition of the PracticeofLaw Report 4

(2003),
https://www.americanbar.org/content/dam/aba/administrative/professional-responsib
ility/modeldef migrated/taskforcerpt_803 (holding that the "definition should
include the basic premise that the practice of law is the application of legal principles
and judgment to the circumstances or objectives of another person or entity").
135 ABA, Task Force on the Model Definition of the PracticeofLaw: Definition of
the Practiceof Law Draft (Sept. 2002),

http://www.americanbar.org/groups/professional responsibility/task force model d
efinition_practicelaw/modeldefinition definition.html (holding that "drafting...
legal documents or agreements that affect the legal rights of a person" constitutes the
practice of law, a task that non-lawyers in most jurisdictions are capable of doing).
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Justice, 41 Fordham Urb. L.J. 1259, 1291 (2014).
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filing. 140 Lastly, because the concerns and incentives are dissimilar in nonprofit settings compared to for-profit, regulation of non-lawyers may be less
restrictive in the area.141
One of the largest concerns for any project can always be boiled down to
funding. Initially, a Maryland navigator pilot would rely on already existing
structural support from organizations such as Legal Aid and Public Justice
Center. In regard to supplying the human element, the program, like that of
New York, would rely on volunteers from the educational and legal
community.
If a successful LLLT program was to be instated in Maryland, part of the
fees paid for license upkeep could also be earmarked to assist the navigator
program in the result of expansion or other access to justice programs. The
navigator program should not compete with already existing pro bono
organizations for public funding.
Opponents of the program fear competition for licensed attorneys in the
fields that the LLLT program will be operating in. However, the clientele
that the LLLT seeks to service are those with low to moderate income that
cannot afford the services of a lawyer to begin with.1 4 2 Others believe that
the LLLT program will produce incompetent technicians incapable of
handling the complexity of legal matters without the supervision of an
attorney, resulting in poor quality work and harm to the consumers.1 4 3
Proponents of the program are quick to point out that in the field of
medicine, another highly specialized area of study involving complexity, the
nurse-practitioner successfully operates in a market full of doctors.'" Many
believe that the legal field is in need of a nurse-practitioner role. 145
CONCLUSION
Although there usually are no perfect solutions to societal problems, it is
time for states to begin innovating ways to increase access to justice. As far
back as 1992, Maryland has been considering the feasibility of implementing
some form of non-lawyer performed limited legal services in the areas of

140
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141 Id.

Robert Ambrogi, Washington state moves around UPL, using legal technicians to
help close the justice gap, WWW.ABAJOURNAL.COM (Jan. 1, 2015),
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'43 Id.
144 id.
145 id.

2018]1

Navigating the Gap in Access to Civil Justice

111

14 6 By adopting one or
bankruptcy, family law, and landlord/tenant disputes.
both programs, the state would reaffirm Maryland's commitment to its
citizens in reducing the justice gap seen across the nation and improving the
lives of many low-income residents faced with civil litigation. Maryland has
an opportunity to be in the forefront of the Mid-Atlantic region and pioneer
its own version, a potentially better version, of a navigator program that can
increase judicial efficiency, protect the due process rights of its litigants, and
reduce the societal costs of homelessness. The only question remaining is
whether Maryland will accept the challenge and join Washington State and
New York and lead the nation in closing the gap in access to justice.

Sands McKinley, Legal TechniciansAcross the US, www.sandsmckinley.com
(Jun. 05, 2015), http://www.sandsmckinley.com/legal-technicians-across-the-us/
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